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Registered auditors (RAs) will be aware of the Voluntary Disclosure Programme (VDP) for exchange control in terms of the amendments to the Exchange Control Regulations, 1961, and for tax in terms of the Voluntary Disclosure Programme and Taxation Laws Second Amendment Act, 2010 that will apply from November 2010 until October 2011. This communiqué provides guidance on the process to be followed should an audit client approach their auditor with a contravention and request assistance in submitting an application under the VDP. Such request may lead the auditor to have reason to believe a Reportable Irregularity (RI) has occurred or is occurring, triggering a reporting responsibility in terms of Section 45 of the Auditing Profession Act, 2005 (APA). The IRBA’s Reportable Irregularities: A Guide for Registered Auditors provides guidance in this regard.

The legislation which brings the VDP into force does not override the APA. In the absence of special measures, audit clients may be concerned that the reporting of an RI under the APA may lead to the commencement of an audit or investigation by the enforcement arms of the Financial Surveillance Department of the South African Reserve Bank (SARB) or the South African Revenue Service (SARS). Such an audit could potentially exclude the client from relief in terms of the VDP or reduce the benefits available to the client under the VDP. Consequently, to address this concern, the IRBA, SARB and SARS have agreed to establish a specific process for the onward reporting by the IRBA of RIs relating to VDP applications.

The starting point is a disclosure by the client, or the detection by the RA, of a matter that qualifies for relief under the VDP. The RA must evaluate whether this matter constitutes an RI in terms of the APA. If it does and the client has requested the RA’s assistance in applying for relief under the VDP, or has demonstrated that an application under the VDP is in progress, the RA must clearly mark the first page of the first RI report to the IRBA with the term “Voluntary Disclosure Programme”.

In the case of a relatively simple VDP application, where the period from the RA submitting the first RI report, and a proper application being submitted to the SARB and/or SARS under the VDP, is less than 30 days (by which date the RA is required to submit the second RI report), the RA may conclude as a consequence of the submission of the application that; “the suspected reportable irregularity is no longer taking place and adequate steps have been taken for the prevention of any loss as a result thereof”. This will mean that the IRBA has no obligation to notify either the SARB or SARS of the RI. 

In the case of a more complex VDP application, work on the application may still be ongoing when the RA must make the second RI report to the IRBA (within 30 days of the first report). The RA will, therefore, not be in a position to report that the RI is no longer taking place. In this case the RA must briefly set out the work that has been done towards making the application, confirm that the client intends to make the application and clearly endorse the first page of the second report with the term “Voluntary Disclosure Programme”. IRBA will then forward the second RI Report to the VDP arms of the SARB and/or SARS rather than to the enforcement arms of the SARB and/or SARS. The SARB and SARS have confirmed that their VDP arms will hold the RI Report for up to six months in anticipation of the receipt of the VDP application. The SARB and SARS have also confirmed that they will consider extending this period in exceptional circumstances. If an application is not received within the period allowed, the second RI report from the IRBA will be forwarded by the VDP arms of the SARB and SARS to their respective enforcement arms for further action.

The IRBA wishes to stress that the above process does not apply to matters outside the VDP. The above process operates within the framework of the APA. Thus, for example, if a company has defrauded its customers on a large scale and not declared its income for tax purposes the process will not apply. In this case the RA must follow the normal RI process and, if necessary, the IRBA will notify the South African Police Service and SARS as appropriate regulators. Equally the SARB and SARS’s normal internal processes of risk assessment and identification of persons for investigation will continue to function for the duration of the VDP, so their enforcement arms will continue to identify persons for audit or investigation based on the information available to them.

The IRBA also draws attention to the comprehensive VDP Guidance contained on the SARS website and on the SARB website that includes the Financial Intelligence Centre’s Communication in this regard Public Compliance Communication No. 04 (PCC 04) – Obligations Arising from the Financial Intelligence Centre Act Pertaining to the Voluntary Disclosure Programme. 
The IRBA trusts that the process set out above will assist RAs and their clients. Should RAs have any queries with regard to the process or require further guidance they should contact the Director: Standards at IRBA at 087 940 8871 or by e-mail: svanesch@irba.co.za. Applications for the extension of the six month period referred to above should be directed to the VDP arms of the SARB and SARS.
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The objective of the IRBA is to endeavour to protect the financial interests of the South African public and international investors in South Africa through the effective and appropriate regulation of audits conducted by registered auditors, in accordance with internationally recognised standards and processes.


 
